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When we consider the legal duty of the Internet Service Providers(ISPs), to classify
the ISP by there character of provided service is a suitable method. Whether the ISPs
should be charged with the legal duty, there are conflict opinions between Japanese
theories. The negative theory argued that the censorship is prohibited on the ground of
the Constitution the Telecommunication Business Law (Law No. 62, 2001) in Japan. However,

though the prohibition of the censorship and the secret of communication relating to
the Constitutional Stipulations should protect the secret of the secret of communication,
the mentioned stipulations can not be applied to the ISP.

As the mentioned above, the ISPs has been acknowledged that they have some power to control their
websites. Therefore, when the ISP reject to exercise their control power, their legal duty will be inquired.

However, in fact it is extremely hard that let the ISPs to check the information on the internet in
advance and to eliminate the illegal information.

So, when the ISPs has found the illegal information or it has been pointed out, the ISPs still did not
take any measure then their legal duty will be admitted.

However to judge that what 1s a illegal expression 1s very difficult. Therefore, to impost the ISPs a
obligation to eliminate the inappropriate information on the internet will lead to the chilling effect of the
expression. As remarked above, the legal duty of the ISPs should be limited if they have the ‘Actual
Malice”  or not.
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The Legal Duty of the Internet Service Providers, Ren—-Mian Lee, CCU Law Rev
iew, July 2009 (Plan to contribute)
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